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INTERSTATE COMMERCE COMMISSION

EQUIPMENT LEASE AGREEMENT

LEASE AGREEMENT dated as of September 4, 1975 between
BORG—WARNER'LEASING DIVISION of B-W CREDIT CORPORATION, a -
Delaware corporation (herein called "Lessor'), and ILLINOIS CENTRAL

GULF RATLROAD COMPANY (herein called "Lessee').

SECTION 1. "LEASE OF EQUIPMENT

1.1 Subject to the terms and conditions of this Lease,
Lessor hereby leases to Lessee and Lessee hereby leases from
Lessor the units of equipﬁent set forth in Exhibit A hereto
(herein called the "Equipment'). The total cost of the E4uipment
which the Lessor shall have caused to be manufactured under a separate
agreement (hereinafter called the "Construction-Agreement”) shall not
exceed $2,100,000, - including applicable sales, use or similar taxes
and freight charges. Any increase in the total cost of the Equipment
must be apprbved.by Lessor; ﬁrovided, however, in the event Lessor
does not approve said increase, Lessor shall agree to exclude from
this lease such unit‘or units of Equipment as will, after giving
effect to such exclusion, reduce the total cost of the Equipment
then under this Lease to not more than $2,1060,000.

1.2 (a) Lessor has agreed under a construction agreement,
dated as of the date hereof (the "Construction Aéréement”) between
Lessee and Lessor to purchase from Lessee reusable parts at a
purchase price éf $4,500 per Flatcar (or an aggregate purchase
price of 5450,000). Such reusable parts have been conveyed by
Lesseg by a bill of sale (the "Bill) of Sale") dated as of the

date hereofl.
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;Interim Payment as §et forth in Exhibit A hereto, and 180 monthly
‘installments (''Rental") in the amounts provided for the uhité of
;Equipment in said Exhibit A; commencing at the first day of the
?calendar.month following the Closihg Date (hereinafter defined)
on which the.last unit of Equipment was.deiivered pursuant‘to
Section ivand leased hereunder, to and including the date of the
‘lést monthly payment in the fiftéenth year thereafter. The term
‘VClosing Daté”.shall mean for each unit of Equipment the date on
"which said unit of Equipment was seftled for and payment was made
by Lessor. The Equipment may Ee settled for in more than one groﬁp
:of units of Equipment delivered to ‘and accepted4by the Lessee.
2.2 Pilace of Payment. -All payments pfovided for in this
Lease to be made to the Lessor shall be made to the Lessor by
wire transfer of federal funds at its address set forth in
Section 22.l_hereof,‘or at such other place as the Lessor shall
. specify in writing. |
2.3 Net Lease. This LeaseAis a net lease and tEe Lessece
shall not be entitled to any abatement of rent or reduction thereof,‘
including, but not limited to, abateménts or reductions due to any
" present or future claims of the Lessee against the Lessor under
this Lease or othefwise or'against the Vendor, the Maﬁufacturer of
the Equipment or the Aésignee; noxr except as othefwise expressly
provided herein, shall this Leasé terminate, or the respective
obligafions of the Lessor or the Lessee be otherwise affected, by

.reason of any defect in or damage ro or loss or destruction of all



’~ ‘
AW 4
r)

.

or any of tﬁe Equipment from Whatsoever_cause, the taking or
requisitioning of the Equipment by condemnation or 6therwise, the
lawful prohibition of Lessee's‘use.of the Equipment, the iﬁter—
ference with such use by any private person or corporétion, the
invalidity or unenforceability or lack of due authorization or
other infirmity Qf this Lease, or lack of right, power or authority
of the Lessor to enter into this Lease, or for any other éause
whether similar or dissimilar to the foregbing, aﬁy present or
future law to the Contrary notwithstanding, it being the intention
of the parties hereto that the rents and other amounts payable by
the Lessee hereunder shall continue to be payable in allnevents
unless the obligation to pay the same shall be tefminated pursuant
to Section 11 hereof, ox until, pursuant to Section 13 hereof, the
Equipment is placed .and ready for delivery to the Lessor on the
Lessee's lines, or is stored for the Lessor on the Lessee's lihes.
or leaves the Leésée's lines for off-line aelivéry to the Lessor.
SECTION 3. TERM OF THE LEASE

| The term.of this Lease as to éach unit of Equipment
shall begin on the date the Certificate'of Acceptance is
éxecuted by the Lessce as to each unit of Equipment énd, subject
to the pro§isions of Sectioné 11 and 21'hereof,'shall termiﬁate
180 months from the firsf day of the. calendar month following
the Closing Date on which the last unit of Equipment was settled

for by Lessor. Such dates with respect to each unit of Equipment

"shall be shown in Supplemental Exhibits which shall be attached to

this Lease.



SECTION 4. TITLE TO THE EQUIPMENT

/I ,Retention of Title. 'The Lessor has acquired full
1éga1 title to the'Equipment and it is understood that Lessee
shall acquire no right, title or interest to the Equipment except
hereunder notwithstanding the delivery of the Equipment to and the
possession and use thereof by the Lessee. -

4.2 ’Duty to Number and Mark Equipment. The Lessee shali
cause each unit of Equipment to be kept numbered nith the identi-
fying number set forth in Exhibit A-1 hereto, or such number as
set forth in any amendment or supplement hereto,.and will keep and
maintain plainly, distinctly, permanentlyf and conspicuously marked
by stencil printed in contrasting color upon each~side of each unit
of Equipment in letters not less.thén one inch 'in height, the name
of the Lessor followed by the word '"Lessor" or other appropriate
- words designated by the Lessor with appropriate changes’thereof and
additions tnereto as from time to time may be»required by law in
order to nrotect the title of the Lessor to such unit of Equipment
and its rights under this Lease. The Lessee will not place any
such unit of Equipment‘in operation or exercise any control or dominion
over the same until the required legend shall have been so marked .
on both sides,thereof_énd will replace promptly any such names and
word or words which may be removed, defaced or destroyed. The
Lessee will not change the identifying number of any unit of Equip-
ment except witn the consent of the Lessor and in accordance with a

statement of new identifying numbers to be substituted therefor,
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which consent and statement previously Shall have been filed wifh
the Lessor by the Lessee and filed, reéordéd or'deposiped in alli_
.public offices where this Lease shall have. been filed, recorded or
deposited.

4.3 Prohibition Against Certain Designétions, Except_as
above providéd, the Leésee will not allow the name of any person,
association or corporation to be placed on the Equipment as a
designation that‘might'be interpreted as a claim of ownership;

. provided, however; that the Lessee may cause the Equipment to be

lettefed with the names or initials or other insignia customarily

used by the Léssee or its affiliatés on railroad equipment used By

it of the same or a similar tjpe for éon%enience of identification

of the rightAof_the Lessee to use thé Equipment'undér this Lease.
'SECTION 5. REPRESENTATIONS AND WARRANTIES |

5.1 The Lessor warrants that it has such title to the
Equipment as has Beeﬁ convejed to it and that the Equipment shall be
free of liens and encumbrances which may resﬁlt from claims against
Leésor not related to the oWﬁership of the Equipment. Lessor fgrther
warrants that during the term»of the Lease, if no’EVeﬁt of Default
has occurred, the Lessee's use of the Equipment shall not be inter-
rupted by Lessor or anyone claiming solely through or under Lessor.
Lessor's liability shall be limited to the value of the Equipment
and in no event shall the Lessor be liable for special, incidental

or- consequential damages, whatsoever or howsoever caused.



The Qarranties set forth iﬁ the preceding paragraph
bare in lieu of all other wérranties of Lessor, whether Written,
oral or implied; Lessee - acknowledges that Lessee has selected thé
Equipment which the Lessor has caused to be manufactured pursuant
to the Constructlop Agreement and whlch has been accepted by Lessee
‘as.agent’for_Lessor, and THE LESSOR LEASES THIS EQUIPMENT, AS- IS
IN WHATEVER CONDITION IT MAY BE, WITHOUT ANY OTHER AGREEMENT,
WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, BY THE LESSOR,
- AND THE LESSOR HEREBY EXPRESSLY DISCLAIMS ANY OTHER WARRANTY OR
REPRESENTATION. EITHER EXPRESS OR IMPLIED, AS TO (A) THE FITNESS
~ FOR ANY’PARTiCULAR PURPOSE CR MERCHANTABILITY OF ANY ITEM OR ITEMS
OR EQUIPMENT iNCLUDING BUT NOT LIMITED TO THEIR VALUE, CONDITION,
DESIGN OR OPERATION, (B) THE LESSEE'S RIGHT TO THE QUiET ENJOYMENT
THEREOF, (C)'THE DESIGN OR CONDITION‘OF, OR THE QUALITY OF THE
MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE EQUIPMENT, OR (D) ANY
OTHER MATTER WHATSOEVER, IT BEING AGREED THAT ALL SUCH RISKS,AAS
'BETNEEN THE LESSOR AND THE LESSEE, ARE TO BE BORNE BY THE LESSEE.
The Lessor heréby appoints and constitutes the Lessee

its agent and attorneyQin—fact during the term of this Lease, so
long as the Lessee is not in default hereundér,-to assert and
enforce, from time to time, in the name and for the accéunt'of the
Lessor and the Lessee, as their interests may appear,-but in all
cases at the sole cost and expense of the Lessee, whatever claims
-and rights»thé Lessor may have as owner of the Equipment against

the contractor under the Construction Agreement.



5.2 The Lessee represents and warrants that:

(a) The Lessee is a corporation.legally incorporated
and validly existing, in good standing, under‘the laws of the
State of Delaware; | |

1(b) The Lessee has the corﬁorate or other power and

authority to own its property and carry con its business as now

'being conducted and is duly qualified to do business as'a-foreigh

corporation in all states in which such qualification is necessary

. to carry out the terms of the Lease;

(¢) This Lease‘has been duly authorized, executed
and delivered by the'Lessee and constitutes a valid, legal and
binding agreement of the Lessee enforceable in accordénce with its-
respective .terms;

(d) This Lease will be filed and recorded ppfsuant

to Section 10.1 hereof, and no other filing, recording or depositing

‘1s necessary to protect the Lessor's title to the Equipment;

(e) No approval, consent of, or filing with, any
public reéulatory body is required with respect to the entering
into or ,performance by the Lessee of this Lease;

(f) The execution and delivery by the Lessee of
this Lease does not violate any provision of any law, any order
of any court or givernmental agency, the Charter or By-laws of
the Lessee, or any indenturé,.agréement) oy other instrument to
which the Lessee is a party or by which it, or any of its property

is bound, and will not be in conflict with, result in the breach cf,
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or constitute (with,due notice and/or lapsé of time) a default
under any such indenture, agreement or other instrument, or resﬁlt
in the creation or imposition of any lien, charge or encumbrance
of any nature‘whatSOQQer upon any of the property or assets of
the Lessee, except upon the leasehold estate of the Lessee here-
ﬁnder.
(g) There are no suits or proceédings bending, or,
to the knéwledge of Lessee threatened, in any court or before any
regulatory commission, board or other administrative governmental
agency against or affecting Lessee,Awhich, in Leséee's reasonable
opinion, will have a material adverse effect on the financial
condition or business of Lessee. |
SECTION 6. LESSEE'S INDEMNITY
6.1 Scope of Indemnity. Thé Lessee shall defend, indemnify
ana save harmless the Lesso£; from and against: |
(2) ‘any and all loss or damage of or to the Equipment,
usual wear and tear excepted, and
(b) any claim; cause of action, damages, liability,
cost or expense (including counsel fees and costs in connection

therewith) which may be incurred in any manner by or for the account

%

of any of them (i) velating to the Equipment or any part thereof,
including without iimitation, the construction, purchase, delivery
installation, ownership, leasing or return of the LEquipment or as

a result of the use, maintenance, repair, replacement, operation or



_10;

the condition thereof (whether defects are latent or discoverable
by the Lessor or-by the Lessee), (ii) by reason or as the result
of aﬁy act or omission of the Lessee for itself or a§ agent ot
.attorn¢y~in—fact for the Lessor hereunder, (iii) as a result of
claims for pétent infringements, or (iv) as a result of claims
for negligence or strict'liability_in tort.v

6.2 Continuation of IndémnitieS'and Assumptions. »Thé
indemnities and assumptions of liability in this Section 6 contained
shall continue in full force and effect ﬁotwithstanding'the termi-
nation of this Lease, or the termination of the term‘hereof in
respect of any one or more units of Equipment, whethcr by expiration
- of time,‘by operation of law or'otherwisejiprovided, however, that
such indemnities and assumption of iiability shali'noﬁ apply in
respect of any matters referred to in-subsection (aj or cléuse
(1), (ii) ‘or (iv).of_subsectioﬁ (b) of Section 6.1 héreof, occurring
. after the termination of this'Lease, except for any such matters

occurring, or arising out of events occurring, before the return of

the Equipment to the possession of the Lessor as provided in Section

13 or 15 as the case may be. The lLessee shall be entitled to
control, and shall assume full responsibility for, ﬁhe defense of
such claim or liability, provided that Lessee is not in default
héreunder. \ |
SECTION 7. RULES, LAWS AND REGULATIONS
The Lessee agrees to comply with all governmental

laws, regulations, requirements and rules (including the rules
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of tﬁe United States Department of Transportation and the American
Association of Railroads) with respect to ‘the use, maintenance

and operation of_each unit of Equipment subjectito this lLease.

In case any equipment or appliance ié required to be installed on
Such unit of Equipment in ordér to comply with such laws, regula-
tions, requirements and rules, the Léssee agrees to make such changes,
‘additions and replacements,.without cost or expense to the Lessor. |

SECTION_,S. USE AND MAINTENANCE OF EQUIPMENT

The LesseeAshall use the‘Equipment only in the
manner for which it was designed'énd intended and so as to
sﬁbject it only to ordinary wear aﬁd tear. -The Lessee shall, at
its own cost and expense,-maintéin and keep the Equipment in good
order, condition.and repair, ordinary wear and tear excépted,
suitable for use in interchange. During ény storage periéd or
after the expiration of the term with‘respect to each unit of Equip-
ment, the Lessee shall maintain the units of Equipment in such manner
as the Lessee normally maintains simiiar equipment - owned or leased
by it in similar storage circumstances.

Lessee may from time to time add further parté or
accessories to any unit or units of Equipment pfovided that ‘such
addition does not impair the value or utility of such unit or units
of Equipment; and any parts or accessories so added, if not re-
quired to be added as a replacemént, shall remain the property of

Lessee or other owner thereof and may be removed by Lessee at any
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time prior to the expiration of the Lease with réépect to such unit
or units of Equipment, provided such removal does not damage such
unit or units or Equipment and no Evéﬁt of'DeEault hereunder shatll
have occurred. Any parts or accessories not removed prior to
delivery of such unit 6f Equipment to Lessor, aftér the terminaQ
'tion or expiration 6f the Lease with respect to such unit or units
of Equipment shall become the property of Lessor.
SECTICN 9. LIENS ON THE EQUIPMENT

Throughout the term of this Lease and during the
period of-any storage of the Equipment by the Lessee provided
for in Section 13 or 15 hereof, the LesSge shall pay or satisfy
and discharge any and all claimé‘against, through or under the
Lessee and‘its successors or asgigns which, if unpaid, might con-
stitute or become a lien, encumbrance or charge upon the Eﬁuipment,
and any liens, encumbrances or'charges which may be levied against
or imposed upon any unit of Equipment as a result of the failure
of the Lessee to perfofm of,observe any of itS'govenantsAor'
agreements under this Lease, but the Lessee shall not be required
to pay or’discharge any such claims so long as it shall give notice
thereof to .the Lessor, and in good faith and by'appropfiate:legal>
proceedings»Contest the validity thereof in any reasonable ménner,
and the nonpayment théreof does not, in the opinion of Lessor,
adversely affect or endanger the title and interest of the Lessor
to the Equipment{ The Lessee's obligations under this Section 9

shall survive termination or expiration of this Lease.
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SECTION 10. TFILING, PAYMENT OF FEES AND TAXES

10.1 Filing. Prior to the execﬁtion of thé Cértificate
of Acceptance of the first unit of Equipment, the Lessee will, at
its sole expense, cause this.Leése to be duly'filed,_fecofded or
deposited pursuant to Section 20 (c¢) of the Interététe Commerce Act
and will furnish the Lessor broof therecf. The Lessee'will, from |
time to time,'do and perform any other act and will éxequte,
acknowledge,.deliver, file,lrégister, depésit and record (and wiil
refile, reregister, redeposit or rerecord whenever required) any
and all further instruments re@uired by laﬁ or reasonably requested
by the Lessor, for the purpose of prdtecting'the Lessor;s title to
the Equipment to the satisfaction of theALessqr's counsel or for the
purpose of carryinglout the intention of this Lease, and in connection
with any such action, will deliver to the Lessor‘proof of such filings
and an opinion of the Lessee's counsel that such action has been
‘properly taken: -The Lessee Will pay all costs, charges and ex-.
penses incident to any such.filing, refiling, recording, rereco;ding{
depositing, réaepositing, registering or reregistering of any such
- instruments. or incident to the taking of such action.

| 10.2 Payment of Taxes. All payments to'be made by the

Lessee hereunder will be free of expense to the Lessor for col-
lection or other charges énd will be free of expense to the Lessor
with respect to the amount of any local, state, federal or foréign
taxes (other than any United States federal income tax or any value-

added tax in lieu of or in substitution for any such income taxes
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((and, to the extent that the Lessor receives credit therefof

against its United States federal income tax liability, any foreign
income tax)) payable by the Lessor in consequence of the receipt of'
payments provided herein and other than the aggregate of all state

or city income taxes or franchise taxes measured by net income

based on such receipts or gross receipts taxes ((other than gross
receipts taxes in the nature of sales or use taxes)), up to the |
amount of any such taxes which would be payable,to the state and city
in which the Lessor haé itslprincipal place of business without
apportionment to any other state or city, except any such tax which
is in substitution for or relieves the Lessee from the payment of
taxes which it wouid otherwise be obligated to péy or reimburse'as
hérein provided), assessments ér license fees and.any charges,
interest, fines or penalties in connection therewith (all such
expenses, taxes, assessments, license fees, charges, interést; fines
and penalties being hereinafter called."impositions') hereafter
levied or'imposed upon or in connection with or measured by this Lease
or any sale, rental,:use, payment, shipment, delivery'or-transfer

of title under the terms hereof, all of which impositions tﬁe Lessee
assumes and agrees to pay on-demand in addition to the paymghts to

be made by it provided for herein. The Lessee will also pay promptly
all ‘impositions which may be imposed upon any unit ofquuipment or
for the use or operation thereof or upon the earnings arising there-
from or upon tﬁe Lessor solely by reason of its ownership thereof

and will keep at all times all and every part of such unit of
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Equipment free and clear of all impositions which might in any way
affect the title of the Lessor or result in a lien upon any. such
unit of Equipment; provided, however, that the Lessee shall be under
no obligation to pay any impositions so long as it shall notify Lessor
thereof and.is contesting in good faith and by appropriate legal
proceedings such impositions and the noﬁpayment thereof does not,
in the opinion of the Lessér, adversely affect.the‘title,>property
" or rights of the Lessor. If any impositions shall have been charged
or levied against phe Lessor directly and paid by the Lessor, the
Lessee shall reimburse the Lessor on'preéentation of»ihvoice therefor;
provided, hoWever, that the Lessee éhall nct be obligated to reim-
burse the Lessor for ény impositions so paid unless the Lessor shall
,haveAbeen:legally liable with respeét thereto (as_evidenced.by an
opinﬁon of counsel for the Lessor) or unless the Lessee shall have
approved the payment thereof, or unleés'the payment tﬁereof by
Lessor does not abridge Lessee's.rigﬁt to legally'contest such
'iﬁpositions as providéd for ébove, or unlesé the Léssor has notified
the Lessee in writing of Lessor's intent to pay such imposition
and the Lessee has not notified the Lessor that the Lessee désires
to contest such imposition within five days after the receipt of
- such written notification, or such other shortef time period as may
be specified in such written notification.

In the event any reports with resﬁect to impositions
are required to be made on the basis of individual units of

Equipment, the Lessee will either make such reports in such manner
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as to show thevintéreéts of the Lessor in such units of Equipmént
or notify the Lessor of such requirement and make such repdrts in
such mannervas ghall be satisfactory to the Lessor. In either
event, Lesseé shall furnish copies of any such reports:to the
Lessor. |
In the event fhat, during the Qoﬁtinuance bf this
Lease, thé’Lessee becomes liable for the paymenﬁ or reimburse-
ment of any impositions, Suqh liability shall'continue, notwithstanding
the expiration'or termination of this Lease, until all such imposi—'
tions are paid or reimbursed by the Lessee.
| SECTION 11.  INSURANCE: PAYMENT FOR CASUALTY OCCURRENCE
'11.1 1Insurance. The Lessee will at all times after delivery
and‘acceptaﬁce of each unit of Equipmentp at its own expense, keeﬁ
or cause to be kept each such unit insured by a reputable insurance
- company or companies in amounts and against risks customarily
insured against by Lessee on equipment owned by it. Such insuranée
'may<provide that losses shall be adjustéd with the Lessee and shall.
providé that the proceeds thereof shall'be‘payable to the Lessor and
- the Lessee as’their iﬁtérests shall appear. All proceeds of in-
surance received by the. Lessor with'resﬁeét to any unit of Equipment
not suffering a Casualty Occurrence (as hereiﬁafter defined) shall
be paid to the Lessee.upon proof satiéfactory to the'Lessor_that
any damage to any unit with respect to which such proceeds were

paid has been fully repaired. Any such proceeds of insurance
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received by the Lessor with respect toc a Casualty Occurreﬁce shall
be credited toward the payﬁent required by this Section 11 with
respect to such Casualty Occurrence.

11.2 Duty of Lessee to thify Lessori - In the event that
any unit of Equipment shall be or become lost, stolen, destro?ed,
or, in the reasonable opinion of the‘Lesseé, irreparably damaged
during'the tefm'of this Leage, including any renewal term heré—'
under, or théreafter while the unit of Equipment is in the possession
of the Lessee pursuant to Section 13 or 15 hereof, or shall be
requisitioned or taken over by any governméntal auﬁhority under
the power of emiﬁent domain or otherwise during the term of this
Lease, including any renewal terms hereunder (ény such occurrence,
except for any requisition which by its terms is for aﬁ indefinite
period or is for a stated period which does not exceed the.térm
of this Lease, being hereinafter called a Casﬁalty Occurrence), the
Lessee shall pfomptly and fuily (after it.has knowlgdge_of such
Casualty Occurrence) inforﬁ the Lessor in regard thereto and shall
pay the Casualty Value (as herein defined) of such unit in
accordance with the terms'ﬁereof. |

11.3 Payment of Casualty Loss. The Leséee, on the next
succeeding Rental payment date following a Casualty Occurrence
with respect to any unit of Equipment, shall pay to the Lessor
the rental installment due on such payment date for such unit of
Equipment plus a sum equal to the Casualty Value of such unit of

Equipment as of the date of such payment.
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11.4 Rent Termination. Upoﬁ (and nbt‘until) payment of'
the Ca8ualtyfValu¢ in respect of any unit of Equipment and the
-réntal installment due on éuch paymentAdate, thé obligation to pay
rent for such unit of LEquipment accruing subsequént to the Casualty
Value payment date Shail terminate, but the Leséee.shall continue
to pay rent for all other units of Equipment.

11.5 Disposition of Equipment; The Lessee shall, as agent
for thebLessor, dispose of such unit of Equipment heving suffered
a Casualty Occurrence as soon as it is able to do so for the fair
market Valﬁe thereof. Any such disposition shall be on an "as is',

"where is"

basis without representation or warranty, express oOr
implied. As to eaéh separate unit of Equipment so disposed of,
the Lessee may retain all amounts of such price plus any insurance
proceeds and damages recéived by the Lessee by reason of such
Casualty Occurrence up.to the Casualty'Value attributable thereto and
shall remit the excess, if any, to the Lessofﬁ In disposing of such
-unit of Eduipment, the Lessee shall take such action as the Lessor
shall reasonably request to terminate any contingent liability
which the Lessor ﬁight have atising after such disposition from or
connected with such unit of Equipment.

11.6 Casﬁalty.Value. The Casualty Value of each unit of
Equipnient shall be an amount determined és of the date the
Casuélty Value is paid as provided in this Section 11 (and not

the date of the Casualty Occurrence) equal to that percentage of
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the Purchase Price of such unit of Equipment as is set forth in
the Schedule of Casualty Value attached Hereto as Exhibit C
opposite such date Qf payment.‘

11.7 Risk of Loss. The Lessee shall bear the risk of loss
and, except as hereinabove in this Section ll-prbvided, shall not
"be released froﬁ its obligations hereunder in the event of.
any Casualty Occurrence to any unit of EQuipment from and after
the date hereof and continuing until payment of the Casualty Value
and the Rental installments due on and prior to the date of pay-
ment. of such Casualty Value .in respect of such unit of Equipment
has been madé, such unit or the salvage thereof haé been disposed
of by the Lessee aﬁd the title to_such unit or the salvége thereof
have been transferred to the purchaser of such unit or the sélvage
thereof.

11.8 Eminent Domain. Iﬁ the event that during thé term
of this Lease the use of any-unit of Equipmeﬁt is requisitioned
or takenlby any governmental authority under the power of’eminent'
domain or otherwise for an indefinite period or for a stated
period which does not excéed the term of this Lease, the Lessee's
QEligation.to pay fentvshalllcontinue for the dﬁration of spch
requisitioning or taking. The Lessee shall be entitled to receiﬁe

“and retain for its own account all sums payable for any such

period by such governmental authority as compensation for requisition

or taking of possession.



SECTION 12; REPORTS

12.1 Dutyiéf Lessee to Furnish. On or before April 1 in
each year, commeﬁcing with the Year 1976, the Lessee will furmish
to the'Leésor an accurate statement, as of tﬁe precedingvDecember 31,
(a) showing the amount, description and numbers of the units of
Equipmen; thén.leased hereunder, the aﬁount, description and numbers
of all the units of Equipment. that may have suffered a Casualty
Occurrence during the preceding 12 months (or since the date of -
this Lease, in fhe.case of the first such statement), and such other
information regarding the condition or repair of the Equipment as
LLessor may reasonably.request, (b) stating that, in the case éf all
Equipment repainted during ﬁhe period covered by such statement,
the markings required by Section 4.2 hereof shall have been pre-
served or réplaced, and (é)'describing the insurance coverage; if
any, maintained by the Lessee pufsuant to ﬁhe.first paragraph of
Sectioﬁ 11.1 hereof. R |

12;2 Lessor's Inspection Rights. Tﬁe Lessor shall have the
right, at its sole cost and.expense by its authorized representa-
tive, to ins?ect the Equipment and the Lessee's records with
respect-thgretoj at such times as shall be reasonably necessary
to confirm to the Lessor the existence and proper maintenance
therecf during the continuance of tﬁis Lease.

12.3 Financial Reports. Lessee agrees that it will furnish

te the Lessor, the following:
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(a) As soon aé.aQailable and in any event within 60
days after the end of each quarterly pefiod,,except the 'last, of
each fiscal year, a balance sheet, statément of income and state-
ment of retained income of the Lessee for such qﬁarterly period
setting forth increases and decreaées from the corresponding figures
for the corresponding period of the preceding fiscal year, all in

reasonable detail and certified by the principal financial officer

" of the Lessee, or such reports known as "CBS" and "RE&I' as filed

with the Interstate-Commerée Commission. -

(b) As soon as évailablenand in .any eﬁent‘within 120
days after the last day of each fiscal yéar;AaAcopy of the Lessee's
Annual Report to‘Sthkholders,:if any,.ahd a Consélidated Balance
Shéet, inéome Sﬁatément aﬁd Statement of Retained Incéme, whnich
statémenfs will have been certified by a firm'of independent
public accountants of fecognizea'ﬁational standing sglectéd by the
Lessee covering the operatidhs of the Lessece. Additionally, the

aforementioned financial information.shall be supplied by Lessee

for the year 1974.

.(¢) Within the‘period provided in sub-paragraph (b)
above, a cerfificate, signed by the principal financial officer of
the Lessee, to the effect that the signer thereof has reexamined
the terms and provisions of the Equipment Lease and that at the
date of said certificate and thrbughout the duratioﬁ of said period

is not aware of any default in compliance by the Lesseée with any of
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the covenants, tcrhs and provisions of said agreement, or if the
signer isiaware of any suchAdefault, he shall disclese in such
~certificate the nature thereof; -

(d) As soOn’as'available, coﬁies of such financiai
statements, reports and proxy §tatements-as the Lessee shéll fur-
nish to its stockholders, -if any;

- (e) As soon as available, copies of all financial
reports filed by the Lessee with the Interstate Commerce Commiséion'
or the Securifies and Exchange Commission; and

.(f) For the purpose of.this Section 12, the term
“Stockholder' "shall mot include any corporation which owns 80% or
more of the voting stock of the Lessee; and |

| (g) Such additional infbrmation as the Lessor may
reasonably request concerning the Lessee.

SECTION 13. RETURN OF EQUIPMENT UFON EXPIRATION O TERM

4.Upon the expiration.of the term of this Lease.witﬁ
respect to any unit of EQuipment, the Lessee will, at its own
cost and -expense, at the request of the Lessor, deliver possession
of such unit of Equipment to the Lessor upoﬁ such storage tracks
of the Lessee as the Lessor may reasonably designaté, or in the
absence of such designation, as the Lessee may select, and permit
the Lessor 'to store such unit of Equipment on sﬁch tracks for a‘
period not exceeding 90 days and transport the same at anY.time
within such 90 day period to any reasonable placé on the lines of
railroad operated by the Lessee or to any connecting carrier for
shipment, all_as directed by the Lessor upon not less than 30
days' written notice to the Lessee. All movement and storage of

each such unit is to be at the risk and expense of the Lessee.
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During any such storage péfiod the Lessece will permit the Lessor
or aﬁy person designated by it, including the authotizcd fepreSen—
tative or represcntatives of any prospective purchaser of any such,

nit to inspect the same; provided, however, that the Lessee shall
not be liable, except in the case of negligence of the Lessee or
of its employees or agénts, for any injury to, or the .death of,
any person exércising, éither on behalf of the Lessor or any
prospective purchaser, the rights of iﬂspéctionlgranted under this
sentence. The assembling, delivery, storage and transporting of
the Equipment as hereinbefore provided are. of the‘essence of this
Lease, and upon application to anyAcourt of equity having juris-
diction in the premise§‘the Lessor shall-be.entitled'to a decree
against the Lesseé'requiring specific performance of the covenants
of the Lessee to so assemble, deliver, store_and transport the
-Equipment. |

SECTION 14. DEFAULT

14.1 Events of Default. Any of the following events shall -

constitute an Event of Default hereunder:

(a) Default shall‘be made in the payment of any part
of the rental or other sums_provided in Section 2 hereof bp in
Section 11 hereof and such default shall continue for five
days; or

(b) The Léssee shall make or permit anyAunauthorized

assignment or transfer of this Lease, o1 of possession of the
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Equipment, or any portion thereof, and shall fail or refuse to
causé éuch assignment or transfer to be cancelled by égreement of
all parties haviﬁg any interest therein and to recover possession‘
of such Equipmént with 30 aays; or

»1(c) Default shall be made in the observance or per-
formance of an?iother of the coveﬁants, conditions and agreements
on -the part éf the Lessee contained herein and such default shall
continue fof'30jdays after written notice from the Léss§r to fhe
Lessee, specifying the default and demanding the same to be
remedied; or

(d) A petition for reorganizaticn under Section 77

of the Bankruptcy Act, as now constituted or as said Section 77

~may be hereafter amended, shall be filed by or against the Lessece

and (unless such petition shall have been dismissed, nullified,

stayed or otherwise rendered ineffective but then only so lcng as

~such stay shall continue in force or such ineffectiveness shall

continue) all the bbligatibns of the Lessee under this Agreement
shall not have been duly assumedAin writing, pursuant to a court
order or decree, by a trustee or trustees appointed in such pro-
ceedings in such manner that such obligations shall have the same
status as obligations incurred by such a trustee or trustees within
30 days after such appointment or 60 days after such petition shall
have been filed, whichever shall'be‘earlier; or

(e) Any other proceedings shall be commenced by or

against the Lessee for any relief under any bankruptcy or
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insolvency laws, or laws vrelating to the relief of debtor‘s'ref‘
adjustments or indebtedness, reorganizations, arrangements,
compositions or cxtensions (other than a law thch does not permit .
any readjustmént of the indebtedness payable hereunder) and (unless
such proceedings'shallvhave been dismisséd, hullified, stayed or
btherwisé rendered ineffectiveAbut then only so long as such stay
shall continue in‘force or such ineffectiveness shall continue).
all the obligations of the Lessee under this Lease shall not have
been duly assuméd_in writing, pursuant to a coﬁrt order or decree,
by a'trustée or trustees or receiver or receivers appointed for the
Lessee or for the property of‘the Lessee in connection with aﬁy
such proceedings in such manner that suéh'obligations shall have
the same status as ob}igations irncurred by such a trustee or
trustees or receiyer}or receivers,‘within 30 days after such
appointment or 60 days after such pfoceedings shall have been
commenced; whiChever shéll be earlier; or

(£) Any repreéentation or warranty of the Lessee
shall be breached or shall not héve been true when made.

When any Event of Defaulf described above has, tc the
knowledge of the Lessee,‘oégurred, the Leésee agrees to givé
notice thereof within three business days thereafter to the Lessor.

14,2 Remedies. If any Event of Default has occurred and is
continuing, thé Lessor, at its option may:

(é) Proceed by appropriate court action or actiomns,

either at law or in equity, to enforce performance by the Lessee
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of the applicable covéhants of this‘Lease or to reccover damages
for the breach thereof; or |

(b) By notice in writing to the Lessee, terminate
this Lease, whereupon all right of the Lessee t§ the'use of the

Equipment shall absolutely cease and terminate as though this

‘Lease had never been made, but the Lessee shall remain liable as

‘hereinafter provided; and.thereupon, the Lessor may by its agehts

eénter upon the p;emisés of the Lessee or other premises where any
of the Equipment may be located -and take possession of allzor ahy
of'sﬁch Equipment and thenceforth hold, poséess and enjoy the same
free from any fight of the Lessee, or its SUCCeSSOTrs or assigns,
to'use.tho Equipment for ény pufpose whatever.but the Lessor
shall, nevertheless, have a right to recover from the Lessee any
and all amoqﬁts which may have accrued to the date of sﬁch-termi—
nation (computing the rental for any number of days less than a full
rental period by a fraction of which the numeratof-iS'suéh accrued
number of days in such fu11 rental period and the denominator is
the total number of days in such full rental period) and also to
recover forthwith from the Lessee (i) as damages_for loss cf the
bargain and not as a penalty, a sum, with respeét to each unit of
Equipment, which represents the excess of the present worth, at

the time of such termination, of all rentals for such unit which

"would otherwise have accrued hereunder from the date of such’

~terminaticn to the end of the term of this Lease, over the then
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present worth of the then fair rental value of such unit for. such
period computed by diécounting from the end of suéh term té the
date of such termination rentals which thé Lessor reasonably
estimates to be obtainable for'the'ﬁse of the unit during such
period, such present worth to be computed in each case on a basis
of a.rate of 7-1/2% per annum, compounded quarterly from the
respective dates upon which rentals would have been payable
_hereunder had‘this Lease nét been terminated, and (ii) any
damages and expenses_including.reasonable attorney's fees, in
addition fhéreto which the Lessor shall have sustained by reason
of the breach of any covenant or covenants of this Lease; and

(c) In the event of any such termination and
whether»or not the Lessor shall have exercised or shall there-
after exercise any of its other rights under paragraph (b)-above,
the Lessor shall have the right to recover ffqm the Lessee‘an
émount which,»after.deducﬁion of all taxes required to Be paid
by the Lessor in respect of the receipt thefeof under the laws of
the United States or any political subdivision thereof, shall be
equal to any portidn of the»lO%'inveétment credit attributéble
to 100% of ﬁhe,totél Construction Cost of the Equipment (the
"Investment Credit') allowed by Section 38 and related sections
of the Internal Revenue Code of 1954, as amended to the‘date
hereof (the "Code"), which was lost, not claimed, not available

for claim, disallowed. or recaptured by or from the Lessor as a
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result of the breachldf one or more of the representations,'war—
ranties and covenanté by the Lessee in Section 20 or any other
provisions of the Lease, the terminatibn of this Lease, the
Lessor's loss of the right to use any unit of Equipment, any
action or inaction by the Lessor or the sale or other disposition
of the Lessor'svintefest in any uﬁit‘bf Equipment after the
occurrence of an Event of Default plus such sum as, in the reason-
able opinion of the'LeSsor; will cause the Lessor's net after ta%<
return undef this Lease to be equai to the net after‘tax return
that would otherwise have been‘avéilable‘to the Lessor;if it had
been entitled to utiiization of all or such pértion of tﬁe maximum
depreciation deduction authorized ﬁith respect. to a unit of Equip—
ment under Section 167 of the Code (the ''Depreciation Deduction'')
which was lost, not claimed, not available for claim, disailowed
or recaptured in respect of a unit of Equipment as a result of the
breach of one or more of the representations, warranties and
covenants made by the Lessee in Section 20 or any prévision of
this Lease, the termination of this Leaée, the Lessor's loss of
the right to use such unit of Equipment, any aétion or inaction
by the Lessor or the sale or other disposition of the Lessor's
interest in such unit of Equipment after the occurrence of an’
Event of Default.

| Anythirig in this Section 14 to the contrary notwith-
standing, any default in the observance or perfofmance of any

covenant, condition or agreement on the part of the Lessee which
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results solely in the loss bylthe Lessor of, ér the loss by the
Lessor of the right to claim, or the disallowance with réspect to
. the Lessor of all or any portion of the Investment Credit or the
Depreciation Deduction shall be for all purposeé of thisALease
deemed to be cured if the Lessee shall, on or before. the next
rental payment date éfter written notice from the Lessor of the
loss, or the loss of the right to claim, or the diséllowance of
the Investmeﬁt Credit or the Depreciation‘Deduction, or such
portioﬁ theredf, agree to pay to the Lessor a.lump sum with respect
to the investment Credit and a revised rental rate with respect to
said loss of the Dépreciation Deduction ‘so thaﬁ,_in the reasonable
Qpinion of the Lessor, the Lessor shall have the same rate of
returntas though the Lessor.had the benefit of the Iﬁvestment
Credit anc the.Depreciation Deduétion.n

14.3 Cumulative Remedies. The remedies of this Lease pro-
vided in favor of the Lessor‘shall not_bé'deémed éxclusive, but
shall be .cumulative and shall be in addition to all other
‘remedies in its favor existing at law or in equity. The Lessée
hereby waives any mandatory requirements of law, now or hereafter
in effect, which might limit or modify any of the remedies herein
provided, to the extent that such waiver is permitted by law. The
Lessee hefeby waives any and all existing or future claims of any
right to assert any off-set against the rent payménts due hereunder
and agrees to make the rent payments regardless of any off-set or
claim which may be asserted by the Lessee on its behalf in

connection with the lease of the Equipment.
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14.4  Lessor's Failure to Exercise Rights. The failure of
the Lessor to exercise the rights granted it hereunder upoﬁ any
occurrence of any of the contingenciés set forth herein shall not
constitute a waiver of any such right upon the confinuation or
recurrence of any such contingencies or similar contingencies.

SECTION 15. RETURN OF EQUIPMENT UPON DEFAULT

15.1 Léssee's Duty to Return. If the Lessor shall termi-
“nate pursuant to Section 14 hereof, the Lessee shall'forthwitﬁ
deliver possession of the Equipment to the Lessor. Tor the
purpose of delivering possession of ahy unit of -Equipment to the
Lessor as above required, the Lessee shall at its own cost;
expense and risk (except‘as hereinafter stated):

| (a) - Forthwith place such Equipment in such reasonable
storage place on the Lessee's lines of railroad'as the Lessor may
designate or, in the absence of such designation as the Lessee may
select; |
(b) Permit the Lessor,tb store such Equipment in
such reasonable storage place on»the,Lessee's lines of railroad at
the risk of the Lesseé; and
(¢) Transport the Equipmenﬁ to any place on the
lines of railroad operated by the Lessee or to any connecting
carrier for shipment, all as.the Lessor may reasonably direct
upon not less than 30 days' written notice to the Lessee.
15.2 Specific Performance. The asse&bling, delivery,

storage and transporting of the Equipment as hereinbefore provided
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are .of the essehce of this Lease, and upon app1ication to any

court of equityihaving jurisdiction in_the premises, the Lessor
shall be entitled to a decree against the Lessee requirihg
specific petformance of the covenants of the Lessee so to assemble,
deliver, store and'transport theAEquipmént.

15.3 _Lessor_Appqinted Lessee's Agent. Without in any Way
limiting thé obligations of the Lessee under the foregoing pro-
visions éf this‘Section 15, the Lessee hereby irrevocably appoints
the Lessor as the agent and éttorney of Lessee, with full power
-and authofity, at any time while the Lessee is obligated.tb deliver
possession of any units of Equipment to Lessor, to demand and take
possession -of such unit in the ﬁame and on behaif of the Lessee
from whosoever shali be at the time in possession of such unit.

| SECTION 16; ASSIGNMENTS BY LESSOR

This.Lease and the rentals'and'other sum; due here-
under éhall not be assignablé by the Lessdr,'without Lessee's
written consent except to a. corporation wholly owning or owned by
Lessor.v | |
SECTION 17, ASSIGNMENTS BY LESSEE: USE AND POSSESSION

S 17.1 Léssee’s Rights to the Equiﬁmentl >So long as the
Lessee shiall not be in default undér this Léase, the Lessee shall
be entitled to the possession and use bf the Lquipment in accordance
wi;h the terms o£ this Lease, buf, without.the prior written con-.
sent of the Lessor, the Lessee shall not assign, transfer or

encumber its leaschold interest under this Lease in any of the



Equipment. The Lessee. shall not, without the prior written con-
sent of the Lessor, part with the posséssion or control of; or
suffer or allow to pass out of-its possession or control, any of
- the Equipment except to the extent permitted by.the provisions of
Section 17.2Ahereof.

17.2  Use éﬁd Possessioﬁ. The Lessee shall be entitled to
the possession of the Equipment and to the use thereof ﬁpon the
lines of railroad owned or operated by it (either alone or joiﬁtly)
or by ény corporation a majority of whose voting stock (i.e., having'
ordinary voting powér for the election of a majority of its Board
of Dirgctors) is owned directly or indirectly by the Lessee, or
~upon lines of railroad over which the Lessee or such corporation
has trackagé or other éperating rights or over &hich Equipment of
the Lessee is regularly operéted pursuant to contract, and also td
permit the use of the Equipment upon connecting and other carriers
in the'usual interchange of traffic and equipment, but only upon
and subject to all the terms and conditions of this Lease. The
Lessee may réceive and retain compensation for such use from othér
railroads so using any of the units of Equiﬁment. Notwithstanding
the foregoing or énything hereiﬁafter provided, the Lessee will -
not assign any unit of Equipment to service including the réguiar
operation and maintenance thereof outside the United States of
America; | |

So long as the Lessee shall ﬁot be in default under -

this Lease, the Lessee, upon prior written consent of the Lessor,
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which consent shall not be unreasonably withheld, shall be entitled
.Lo sublease the Equipment to any railroad corporation 1ncorporafed
-under the 1aws of any state of the Unlted States of America or
the District of Columbia; provided, however, that the Lessee shall
be entitled to sublease the quipmeﬁt for periods of no longer than
.60 days w1thout Lhe written consent of the Lessor; provided, fuxr-
ther that the rights of any %uch aublessee are made expressly
subordinate to the rights and remedies of the Lessor under the
Lease and such sublease shall not alter in any way the Lessee's
obligations to the Lessor which ebligationsﬂshall be and remain
those of a principal and not a guarantor;

17.3 .Mergef, Consolidation or Acquisition of Lessee.
Nothing in this Section 17 shall be deemed to restrict the right
of Lessee to- assign or transfer its leasehold 1nte1eot under this
Lease in the Equipment or possession of the Equipment to aﬁy
corporation (which shall have duly aesumed the obligetions
hereuhder'of Lessee) into or witﬁ which the Lessee shall have
become merged or consolidated or which shall have acquired or
leased all or substantially all of the lines of the railroad of
the Lessee, pfovided that Sueh assignees, SucCCesSSOrs oOr transferees
will not, upon the effectivenessAofvsuch merger oY consolidation
or acquisition of properties, be in default under any provision of
‘this Lease and that such merger or consolidation or acquisition

of properties shall not alter in any way the -Lessee's obligation
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to the Lessor hereunder which shall Be and remain that of a princia
pai and not a guarantor.
SECTION 18. OPINION OF LESSEE'S COUNSEL

'On or prior to each Closing Date, the Lessee will
deliver to the Lessor such number of counterparts of the written
opinion of counsel for the iessee as the Lessor may reasonably
request, addressed to .the Lessor, in scope and -substance -satis-
factory to the Lessor, to the effect that:

| (aj The_Lessee is a corporation legally incorporated

and validiy existing, in good standing, under the laws of the
State of Delaware;

b) The Lessee has-the corporate or cther power and
authority to own'its-property and carry on its'business as now
béing conductéd and is duly qualified to do business as a foreign
corporation iﬁ all states in which such qualification is necessary
to cariy out the terms of the Lease;

(c) This Lease has been duly'apthorized, executed
and delivered by the Lesseé and éonstitutes a valid, legal and
binding agreemeht of the Lessee enforceable in accordance wit
its terms;

'(d) This Lease has been filed and recorded pursuant
to Section 10.1 hereof, and no other filing, recording or de-
- positing is necesséry to protect the Lessor's title to the |

Equipment.
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(e) No approval, consent of, or-filing witﬁ;_aﬂy
public regulatory body is required with fespect to the entéring
into or»pcrformance By the Lessce of this Lease;

(f) The exécution and delivery by the Lesseevof
this Lease does not violate any provision of aﬁy law, any order of
~any court or.governmental ageﬁcy, fhe Charter or By-laws of the
Lessee, or any indenture, agreement, or other instrument to which
the Lessee 1s a party or by which it, or'any of its property is
bound, and will not be in conflict with; result in the breach of,
or constitute (with due notice and/or lapse of time) a default
under any such indenture, agreement or other instrumeﬁt, or result
in the creation or-imposition of any lien, charge or encumbrance
of‘any nature whatsoever upon any of the property or assets of the
Lessee, except upon the leasehold estate of the Lessee heréunder.

SECTION 19. INTEREST ON OVERDUE RENTALS AND AMOUNTS PAID
BY LESSOR |

Anything to the contrary herein contained notwith-
standing, any nonpayment of rentals due hereunder, or amounts
expended by the Lessor on behalf of the Lessee, shall result . in
the addiﬁional obligation on the part of the Lessee to pay an
amouﬁt equal to two (2) percentagé points over the then prime
rate chérged by the First National Bank of Chicago per annum to its
best commercial customers on short term tranéactions (or the lawful
rate, whicheve£ is less) provided, however, if the Fifst National

Bank of Chicago ceases to publish such prime rate during the term
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of this Lease, the prime raté used shall be that of the largesf
~ banking institution in Chicago, Illinois, which isvtﬁen publishing
a prime rate, on the overdue rentals and amounts expended for the
péfiod of time during which they are overdue or éxpended and not-
repaid. : _ |
SECTION 20. FEDERAL INCOME TAXES

The Lessor, as the owner of each unit of Equipment,
'shall be entitled to éucﬁ déductions, credits or other benefits
as are providédiby the Code (as defined in Section 14.2(c¢c) hereof)
fo an owner of'propeéty,'iHCIUding (without limitation) an allqwance
for the Investment Credit on the Construction Cost (as defined
in Section. 1.2(b) hereof) and the Depreciation Deduction_(aé
' defined in Sectién l;2(b)'hereof) calculated pursuant to the mbst
acéeieraﬁed mefhod of depreciation on the full Construction Cost
as provided in Sectibn l67(b)‘of the Code with respect. to the units
of Equipment.

_The Lessce agrees that neither it nor any_corporétioﬁ
controlled by it, in control of it, br'undef cémmon control with it,
directly or indirectly, will at any'time také any actioh.or file
any returns or other documenté inconsistent with the foregoing and
that each of suéh corpo%atiohs will file such_retufné, take sucﬁ
action and execute such doéuménts as may be reasonable and necessary
to facilitate.accomplishment of the intent fereof. Lessee agrees
to keep and make available for inspection and copying by Lessor

such records as will enable Lessor to determine it is entitled to
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‘the full benefit of the Inﬁeétment Credit aﬁd the Depreciation
Deduction with respect to the unit of Lquipment.

The Lessee represents and warfants that (i) none
of the units of Equipment constitutes property, the coﬁstruction,
reconstruction or erection of which was éompleted_or acquired
‘before January 21, 1975; (ii) at the time the Lessor bgcomes
the Qwﬁer of the units of Equipment, the Constructiqn Cost4of
the gnits'of Equipment will qualify as ''reconstructed Section 38
property" withinﬂthe'meénihg of.Section 48(b) of the_Code to
the extent of the Construction Cost, and the Lessor shall be
able to depreciate the units of Equipment as provided in
Section<167(b) and 167c(l)vof the Code as, amended to the date
hereof; (iii) at‘the time the Lessor becgmes the owﬁer of.the
units of Equipment, no invéstment_credit, depreciation or other
tax‘benefits will have been claimed by any person with réspect
to the units of Equipment; and (iv) at all times during the
term of this Lease, the Lessee will do nothing which wiil cause
the units of Equipment to cease to be ”Section 38 property"
within the meaning of Section 48(a) of the Code. |

In the event that the expected tax benefits described
above shall be disallowed to the Lessor, then Lessee shall pay as

hereinafter provided to Lessor, a revised rental in respect of the
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Equipment so that Lessor shall have the saﬁe after tax rate of
return on a discounted cash flow basis as would have been fealized
by Lessor if the Lessor had been entitled to all the deductions,
credits or other tax benefits set forth in paragraph 1 of this.
Section 20. The amount of such indemnity payménts sﬁall be
~determined by mutual agreement of Lessor and Lessee or, failihg'
such agreement, by an independent firm of certified public
accountants at Lessee's expense. Lessee does not'indemnify for any
tax effect resulting from an adjustment'to the life of thé Equip-
ment under this Lease or from an adjustment in the estimated salvage
value.. | |

For the purpose of'this}Leasé, the date that the in-
creased rentals shall com&ence is thirty days from written notice
by thé Lessor.to the Lessee of a loss of right to claim inVestment
tax credit or acéelerated depreciation; or thirty days priér to the
time Lessor pays the additional tax and interest, whichever occurs
later. Lessee shall not be required to pay the foregoing amounts
if tﬁe loss results from the occurrence of any of the following
events: (i) a disqualifying disposition due to sale of any unit
or the lease tﬁereof by Lessor prior to any default by Lessee, or
(ii1) a failure of Lessor to timely claim investment tax credit‘or
ﬁaximum depreciation for any ﬁnit in the appropriate tax return of
Lessor (or the consolidated federal taxpayver group of which Lessor

is part), or (iii) a disqualifying change in the nature of Lessor's
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busipess or liquidation-thereof, or (iv) Lessor shall ﬁot have
sufficient taxable income to benefit from such inVestment credit
or depreciation deduction, or (v) any cother acts or émission of
the Lessor prior tb any deféult.by the Lessee (including acts or
omissions by other parties‘included in'Lessor's consolidated
federal income tax return), or (vi) chaﬁges in estimated
salvage value, orv(vii) changes in the depreciable life of the
Equipment._' H

In the event that the Lessor adopts the Asset Depre-
ciation Range to determine the depreciable life of the Equipment
and the depreciable life of the Equipment is adjusted by the
Internal Revenue Service to moré than twelve years, then Lessee
shall pay to Léssor aﬁ increase in the reﬁtal (or the revised rental
if applicable under the preceding two paragraphs) in respect of the
Equipment so that Lessor shall have the same after tax rate of
return on a discounted cash flow basis as would have been realized
by Lessor if Léssdr héd been entitled to depreciate the Equipﬁent
over a twelve year iife.

Lessor agrees to notify Lessee promptly of any claim
made by the Internal Revenue Service against Lessor in respect to
- the disallowance of such‘Depféciation Deductions or Investment
Credit which relates to information which may be particularly within

the knowledge of Lessor. Lessor further agrees that, should all or
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any portion of said depreciation deductiéns or inVesfment crédit
be disallowed as aforesaid, Lessor‘wili contest the.disallowanée,
if so requested by Lessee,'provided that.Lessee makes adeduate
provision for Lessor's indemnification and the payment of all
Lessor's expenseé,'including legal fees, in conneétion therewith.
SECTION 21. OPTIONS TO PURCHASE AND RENEW

21.1 Purchase Options. Upon the expiration of this Leasé,:
provided this Lease has not'béen earlier terminated and the Lessee
is not in default hereunder, Lessee shall have the following
optioﬁs: |

| (a) The Lessee shall ﬁave the right to purchase all
but not less than all of the-units of Equipment then leased here-
under éfter paying the rentél due on.said date, at a price equal
td the then Féir‘Market Value of such units, (as hereinafter
.defined). The Lessee shall give the Lessor written notice of any
such election not less thah four months prior to the expiration
of the ﬁerm of this Lease. Payment of the Purchase Priée
shall be made at the place of payment specified in Section 2
hereof in immediétely availablg funds against delivery of a
bill of sale'transferring and assigning to the Lessce all right,A
title and interest of the Lessor in and to such uﬁiﬁs of Equip-
ment and containing a warranty against liens or claims of
persons claiming by, through oxr ﬁnder the Lessor except liens and

‘claims which the Lessee assumed or is obligated to discharge under
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the terms of the Lease. The Lessor shall not be required to make
any represcentation or warranfy‘as to the condition of suchAunits
of Eduipment or any other matters.

| (b) The Fair Market Value of a unit of Equipment
shall be detérmined on thé basis of,'and'éhall be equal in émount '
"to, the value (excepting parts which may be removed by Lessee
pursuant to Section 8 hereof) which would obtain in an arm'é—
length transaction between an informed and willing buyer-user
(other than (i) .a lessee currently in possession and (iij a used
equipment dealer) under no compulsion to buy and an informed and
willing seller under no compulsion to sell.. If on or before 90
days prior to the date of purchase the Lessor and the Lessée are
unable to agree upon a determination of the Fair Market'Valﬁe of
a unit of'Equipment, such value shallAbe determined in accordance
with the foregoiﬁg definition by a qualified independent Aﬁpraiser,
at the expense of Lessee. The term Appraisef shall mean such
independent appraiser'as the Lessor-and the Lessée4may mutuélly
agree upon, or failing such agreement, a panel of three independent .
appraisers, one of whom shall be selected by thefLessér, the second
by the Lessee and the third designated by the first two so selected.
-The Appraiser shall determine the Fair Market Value prior to three
months before the Lease term ends.

(c) NOtwithstanding any undeftaking of the Lessee

to purchase as provided in this Section 21, the provisions of
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Section ‘11 hereof shall continue in full force and effect until
the daté of purchase and the passage.of ownership'of the units of
Equipment purchased by the Lessee upon such date unless the pur-
-chase pfice has been agreed upon by the parties pursuaﬁt to -this
Section 21.1 in which.eveht such purchase price shall govern the
“amount payable under Secfion,ll hereof. ) |
21.2 Lease Renewal Option. Unless the Léssee has elected
to purchase the'units of Equipment then leased hereunder as
provided in this Section 21, and»providedvthat'this.Lease has not
been earlier tefminated'and the Lessece is nbt in.defaulﬁ here- o
under, Lessee shall have the following renewal optidn: |
| (a) The Lessée may by written notice delivered to
the Lessor not less than four months prior to the end of the
original term of fhis Lease, or of each renewal term as hereinafter
provided, elect to extend the term of this Lease in fespect_of all
but not fewer than all of the units then covered by this Lease,
for an additional one year period commenéing on the scheduled
expiration of the original term of this Lease, and the rental pay-
ments shall each be in an amount equal to the then Fair Rental
Value of each unit then subject to this Lease. At ﬁhe énd of
each one year term, Lessee will have all the options set forth in
this Section 21.
'.(b) The Fair Rental.Value of a unit bf Equipment

shall be determined on the basis of, and shall be equal in amount
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to, the Valué which would Be obtained in an arm's-length trans-
action between an informed and willing lessee-user (other ﬁhan
(i) a lessce currently in possession and (ii) a used equipment
dealer) under no compulsion to lease and an informed ‘and willing‘
lessor under no compulsion to lease.

(c) The Fair Réntal Value shall be computed three
months prior to the end of,the~driginal term of this Leaée and
eachisucéessive’term thereafter, and if on or before 90 days
prior to the date of renewal, the Lessor and Lessee are unable
to agree upcn a determination of the Fair Rental Value of a unit
of Equipment, such value shall be determined in agcotdance with
the foregoing definition by a qualified independent Appraiser
{as defined in 21.1(b) at.the expense of Lessee.

21.3 Delivéry of Equipment. ~ Unless the Lessee_has'elected
to purchase the units of Equipment then leased hereunder or to
renew this Lease, as provided in this Section 21, all of such units’
of Equipment shall be returned to the Lessor at the end of the
term hereof in accordance with Section 13 hereof.

- SECTION 22. MISCELLANEOUS

22.1 MNotices. Any notice required or permitted to be
giﬁen by either party hereﬁo to the other shall be deemed to have
been given when deposited in thevUn;ted States certified mails, |

finﬁclass postage prepaid, addressed as follows:
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If to the Lessor: Borg-Warner Leasing Division of
: ~ B-W CREDIT CORPORATION
- One 1IBM Plaza
. Chicago, Illinois 60611
Attention: Vice President and
' General Manager
with a copy to the
above address,
Attention: General Counsel
~If to the Lessece: Illinois Central Gulf Railroad Company
- - Two Illinois Center
233 North Michigan Avenue
Chicago, Illinois 60601
Attention: Treasurer
“or addressed to eithér party at such other address as such party
shall hereafter furnish tec the other party in wfiting.

' 22.2 Execution in Counterparts. This Lease, and any lease
supplemental hereto, may be executed in several counterparts, each
of which so executed shall be deemed to be an original and in each
case such counterparts shall constitute but one and the same .
instrument. Although this Lease is dated - , 1975,
for convenience, the actual date or dates of execution hereof by
the parties hereto is the date cr dates stated on the acknowledg-
ments hereto.

22.3 Law Governing. This Lease shall be construed in
accordance with the laws of illinois; provided, however, that the
parties shall be entitled to all rights conferred by any applicable
federal statute, rule or regulation.

22.4 Payment of Expenses. All the costs and expenses of

financing the Equipment (including, but not limited to legal,

Al
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money placement and agent fees) will be borne by the Lessor. The
Lessee will pay.the reasonable costs and expenses involved_in the
documentutioﬁ of this lLecase and Leésqr and tcsség will each bear
the fespective fees and disbursements of their respective
counsel. | |

22.5 Lessor's Commitment Fee. If, for any reason not the
faulf of thé‘Lessor; this Lease is not consummated or any unit of
Equipment has not been delivered to or.accepted by Lessee on or
‘prior to December 31; 1975, the Lessee shall pay to Lessor on
said date a commitment fee equal to 1% of the difference, if any,
between $2,100,000 and the original cost of the units of Equip-
ment described herein which were delivered to and accepted by
Lessee prior to December 31, 1975.

22.6 'Lease Amendment. Prior to délivery to and aééeptance
by Lessee of any~units'of Equipment, Lessor and Lessee shall have
.the right to fequest the other party to amend the structure of
the lease transaction to meet Internal Revenue Service tests'or
guidelines for true leases, and the other party shall agree to
such amendment:, despite any indemnity agéinst loss of tax bene-
-fits herein, so long as said-amendment is not méterially adverse
‘to the interests of the party requested to so égree.

22.7 Any provision of this Lease which is prohibited and
unenforceable in any jurisdiction, shall be, as to such juris-

diction, ineffective to the exteni of such prohibition or
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unenforceability without invalidating the remaining provisions
heredf, any éuch prohibitibn 6r unenforceability in any juris-
diction shall not invalidate orx render’unenforceable such
provision in any other jﬁrisdiction.

22.8 This Lease exclusively and cbmpletely states the
rights of the Lessor and the Lessee with respect to the leasing
of the Equipment ‘and supefsedes all other agreements,‘oral or
written, with réspect‘thereto. No vériatibn or modification of
this Lease and no waiver of any of its provisions or conditions
shall be valid unless in writing and signed by duly authorized
officers of thé Lessor and the Lessee.

22.9 Time is of the essénce of this Lease.

22.10 Whenevef used inithis Leése the word "day'" shall mean
”calendar_day” unless modified by the word fbﬁsiness”.A “Busineés
day"' meané'a-day when the Lessof‘s Home Office is open foribusiness
with the public. |

22.11‘if,'after an Event of Default, the Lessee shall fail
to make payment.or perform any act required by this Lease, the
Lessor may, but shall not be obligated to, make such payment or
perfbrm such act for the account of and at the éxpense of the
Lessee, without demand upon the Lessee and Without'waiving or
releasing any obligation or default. The Lessor intends to
reasonably promptly provide the Lessee with written notice of its

intention to make any such payment or perform any such act, but in
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no evént shall said written notice be construed to be a condition
precedent to the Lessor (i) so paying.or ﬁerforming, or. (ii) being
indemnified pursuant to the immediately following, scnfence. The
-Lessee shall indemnify'and hoid:harmléss the Lessor from and
against all losses and expenses (including, but not limited to,
attorneys' fees) suffered or incurred by the Lessor by reason of
any acts perfbrmed by it pursuant tc this section and the Lessee
shall pay to the Lessor, upon demand, all sumsiso expended by‘the
Lessor or with respect to which it shall be entitled to be indemnifiéd,
plus interest thereon, at the rate listed in'Section;l9 from the date
on wﬁich'such sﬁmé_are expended by the Lessor to the date on which
Léssee pays the same to the Lessor.

22.12 Limitations of LiaBility. It is éxpressly understood
and agreed by'and between the parties hereto, anything heréin'to
the contrary notwithstanding, that no liability or responsibility
in its individual corporate capacity is assumed by nor shall at
any time be asserted or enforceable against the Lessor, or any
.incorporator or'any past, present or future subscriber to the
capital stock of, the Lessor, on account of this Lease or on
account of-any representation, covenant, undertéking or agreement
-of‘the Léssor in this Lease contained, either express . or implied,‘
all such-individual cofporate liébility, if any, being expressly
waived and released by the Lessee herein and by all persons claiming

by, through or under the Lessee; excepting, however, that the Lessece



or any person claiming by, through or under it, making claim here-

under, may look to the Equlpment fOl satisfaction of ‘the same.

~ (SEAL) : ' BORG WARNER LEASING DIVISION OF
: : ' -W CREDIT CORPORATION
Vi
74/{,! /ﬁf

By ’“\f’:"’?f:» I D

f{2§Q4m’&£/§@mu@0v:a?%AWM

ATTEST:

(SEAL) o © ILLINOIS CENTRAL GULF RAILROAD COMPANY

ATTEST:

—D ol /” -
(./%{/ ?f)é‘—‘%




STATE OF ILLINGIS )
| ) SS
COUNTY OF COOK )

‘ On this 'yﬂdb dgy of x*pﬁ it , 1975 before me
personally appeared ( P, oi L1, Taitrpiwis .

to me personally known, who, beifng by me duly sworn, says that

he is the Vice Pr LSL([LHL of BORG-WARNER LEASTNG DIVISION of B-W. .

CREDIT CORPORATION, that one of the seals affixed to the foregoing

instrument is the corporate seal of said corporation, that said

instrument was signed and sealed on behalf of said corporation

by authority of its Board of Directors, and he acknowledged that-

the execution of the foregoing lnstxument was the free act and

deed of said corporation.

,u*f./, ﬁziév}a’&}.&-»"/ /’/,’ x / 5“?77'%,6}‘4:/2?/.&/1
' - Notary Public

‘(SEAL)

My Commission Expires:

‘ Commission Expiration Date December 23, 1978

STATE OF ILLINOIS )
. SS
COUNTY OF COOK )

On this %<3 day O€§§ﬁilﬁéﬁm%ﬁk4v , 1975 before me

‘personallv appeared £y

: 7
to me pegsonally kpowt who, béino by me uly swoLnﬁﬁsa

he is apmssdise /44@£§%¥V of \ﬁ&kwﬁaﬂq ~wﬁ%m &f&fﬁé? ’
that one of the seals affixed to the foregoing ins trumey% is the
corporate seal of said corporatlon that said instrument was signed
and sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the fore-
going instrument was the free act and deed of said c01p03ablon

- @/@w‘féﬁ.ﬂw Q ;&} o ‘{‘26@ ﬁi’}‘f@-@"nﬁ{
’ o % ,_4% gzdrﬁ‘;f’fﬁ



EXHIBIT A TO EQUIPMENT LEASE

‘Caontractor:

Description of Equipment:

Original Cost:

Deliver To:
Estimated Delivery:
Outside Delivery Date :

Rental Payments:

Interim Rent:

ILLINOIS CENTRAL GULF RAILROAD COMPANY
100.50~ton‘capacity Flatcars manu-
factured according.to Contractor's
Specifications 0-408 and 0-409.
$2,100,000 for lOO.units,»including
applicable éaies, use or similar taxes
and freight charges. _ ‘
ILLINOIS CENTRAL GULF RAILROAD COMPANY

Septémber 25 to December 31, 1975

‘_ Deéember 31, 1975

180 consecutive monthly payments in

. arrears equal to .9731% of the Original

Cost of each unit of Equipment.

If units ére écceptéd after the Out—
side Délivery Date, Lessor may increase
the rentals to preserve its anticipated
return and profitability.

Lessee shall on the first day of the
folld@ing month pay an amount equal to

.03244% of Original Cost per day on

each unit of Equipment for the period

from and including the Closing Date
on whiéh said uniﬁ was settled for,
to but not including the first day of
the calendar month following the

Closing Date.



SUPPLEMENTAL EXHIBIT A-1 TO EQUIPMENT LEASE AGREEMENT
DATED AS OF SEPTEMBER 4, 1975 BETWEEN BORG-WARNER
LEASING DIVISTION OI' B-W CREDIT CORPORATION AS LESSOR
AND ILLINOIS CENTRAL GULIF- RAILROAD COMPANY AS LESSEE

+Unit Identifying No. | | -Contractor's Specification No.

'ILLINOIS CENTRAL GULF RATLROAD

COMPANY Numbers (Inclusive)

© 906000-906033 - . - . 0-408
906034,
© 906100-906164 . 0-409
3
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Exhibit B to Equipment‘Lease Agreement dated as of
September 4, 1975 between BORG-WARNER LEASING DIVISION OF B-W
CREDIT CORPORATION és‘Lessor and ILLINOIS CENTRAL GULTF RAILROAD
COMPANY as Lessee. | ‘
| TO: _BORG—WARNER LEASING DIVISION OF B-W CREDIT

CORPORATION ("'Lessor'):

I, a duly appointed inspector and authorized representative

of ILLINOIS CENTRAL GULF RATLROAD COMPANY ("Lessee™), do-hereby

certify that I have received, approved and accepted delivery, on .
behalf of the Lessée,under the Equipment Lease dated as of
September 4, 1975.between the Lessor and the Lessee,‘of_the follow-
ing units of Eqﬁipment (”Equipment”) which units have béen inspected
prior to or concurrently with sﬁch acceptance:v

TYPE OF EQUIPMENT Reconstructed Flatcars .

CONTRACTOR -  TLLINOTS CENTRAT GULF RATLROAD COMPANY

 PLACE ACCEPTED

DATES ACCEPTED

NUMBER_OF ITEMS

NUMBERED See attached Schedule A

i do further certify that the foregoing Equipment is in
good order and condition, and confofﬁs to the Specifications
applicable thereto, and to all Department of Transportation

requirements and specifications for reconstructed cquipment and
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to all standards recommended by the Association of American Rail-
roads, and‘at the time .0f delivery to the Lessee there was plainly,
distinctly, permanently and conspicﬁously marked in contrasting
colors upon cach side of cach unit of Equipment the following
legend in letters not'less'than one inch in height,

"OWNED BY-A LESSOR UNDER AN EQUIPMENT LEASE FILED

UNDER THE INTERSTATE COMMERCE ACT, SECTION 20C."

The.éxecuﬁion of this Certificate will in no way'relieve
or decreaseé the responsibility of the Contractor for-warfanties

it nas made with respect to the Equipment.

Inspector and Authorized
Representative of Lessee



Schedule A to Certificate of Acceptance

Car Numbers of Reconstructed Flatcars Accepted,

Car Numbers , Car Numbers
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,,,,,,,,,,,,,,,,,, Filed & Recoicea

SEP 11 1975-9 25 ay
NTERSTATE, Gommece COMMISSION

RECORDATION g,

STATE OF ILLINOIS )
' ) SS.
COUNTY OF € 0 O K )

' Ig'VirginiafN, Shanahan, a Notary Public
g ¢
in and for the Couunty of Cook, State of Illinoiss hereby
certify that I have compared the attached copy with the

original document and that the attached is a true and cor-

rect copy ‘in all respects,

.JZ¢514Q4~;4;/2?.E&Ziiﬁqua,AQLV\//
/ Hovay L Fublic

My Commission expires

fay 4, 1276,



